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ORDER 

Per Anubhav Sharma, JM : 

The appeal has been preferred by the Revenue against the order dated 

29.06.2019 of CIT(A)-22, New Delhi (hereinafter referred as Ld. First 

Appellate Authority or in short Ld. ‘FAA’) in appeal no. 30/17-18/CIT(A)-22, 

New Delhi arising out of an appeal before it against the order dated 23.03.2016 

passed u/s 143(3) of the Income Tax Act, 1961 (hereinafter referred as ‘the 

Act’) by the DCIT, Circle-12(1), New Delhi  (hereinafter referred as the Ld. 

AO).  
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2. The brief facts of the case are that the assessee company was allotted land 

by Noida Authority on 90 years lease of the development of amusement park. 

The permissible use is on area of 85% under ‘theme amusement and 

entertainment park’ and area of 15% under commercial facilities supportive of 

park. The assessee claimed that during the year under review it derives its 

income from development of real estate purpose of amusement park, signage, 

kiosks and promotional services, maintenance and parking charges at tenancy of 

licensed area. The claim of assessee is that it has been offering income from 

tenancy of licensed area as income from house property since beginning and 

there has been no change in the facts of the company. In the assessment of the 

last three years u/s 143(3) of the Act, the income from tenancy right has been 

offered to tax and accepted. It is submitted that later on the income tax 

assessment for the year 2010-11, 2011-12 and 2012-13, assessment year was 

completed u/s 153A and the property income so declared has been accepted. It 

is the case of assessee that for A.Y. 2014-15 and 2015-16 also with rental 

income under head ‘income from house property’ has been accepted. Ld. AO 

however taking note of the nature of business activities observed that the main 

operational revenue of assessee was coming from letting out commercial 

complex and maintenance charges and parking charges at commercial complex 

out of the total revenue earned. Thus, the income which assessee claimed to be 

from tenancy was to be assessed as income from business. Accordingly, made 

the addition which has been deleted by the Ld. CIT(A) with following relevant 

findings in para no. 5.6, 5.7 and 5.8 as follows ; 

“5.6 Regarding the factual matrix of the case, the appellant is 

earning lease rental from the leased area. I have examined the 

balance sheet of the appellant and area is shown separately as 

building given on operating lease and not forming part of stock-in-

trade. 
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5.7 The Ld. AR also brought to my notice that the department has 

consistently accepting the taxability leased rental under the head 

income from house property in the preceding assessments u/s 

143(3) of the Act and also assessment u/s 153A r.w.s 143(3) for 

various assessment years. The Ld. AR also placed copy of the 

assessment orders on record. 

5.8   In view of the aforesaid finding, I intend to agree with the 

submission of the Ld. AR that the ratio of the decision of Hon'ble 

Supreme Court in the case of Raj Dadarkar & Associates Vs. ACIT 

(supra) and ITAT decision in the case of Select Infrastructure Pvt. 

Ltd are applicable to the facts of the case. The issue involved in the 

case under consideration has been elaborately dealt by Hon'ble 

Supreme Court and held that where assessee has obtained a 

property on lease, constructed various shops and stalls and gave 

the same to various persons on sub-license basis, then the income 

from sub-license was to be taxed as income from house property 

and not as business income. Therefore respectfully following the 

decision of Hon'ble Supreme Court and ITAT, the addition made 

by the AO is deleted and this ground of appeal is Allowed.” 

 

3. Revenue is in appeal raised following grounds  ;  

 

“1. The order of Ld. CIT (A) is not correct in law and facts. 

 

2. On the facts and circumstances of the case, the Ld. CIT(A)-22 

New Delhi has erred in holding that the rental income received 

from commercial complex should be assessed under the head 

Income From House Property instead of Business Income  

3. On the facts and circumstances of the case, the Ld. CIT(A)-22, 

New Delhi has erred in not appreciating the facts of the case 

mentioned in the order of Assessing Officer passed u/s 143(3) on 

23.03.2016. 

 

4. On the facts and circumstances of the case, the Ld. CIT (A)-22, 

New Delhi has erred in deleting the addition made by the AO after 

ignoring the facts mentioned in the Tax Audit Report as business of 

Amusement parks and commercial complex have been shown 

against the nature of business and profession. 

 

5. On the facts and circumstances of the case, The Ld. CIT (A) has 

erred in applying the ratio of decision of Hon'ble Supreme Court 
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in the case of M/s. Raj Dadarkar and Associates, Vs ACIT whereas 

the facts of the case are different as object of the company was to 

carry out business of amusement and entertainment parks and 

promote, acquire, purchase. develop and sell of properties. 

 

6. On the facts and circumstances of the case, The Ld. CIT (A) has 

erred in appreciating the facts that the main operational revenue 

of the assessee was coming from the letting out the commercial 

complex and maintenance charges and parking charges from 

commercial complex out of the total revenue earned i. e. service 

charge. 

 

7. The appellant craves for leave to add, amend any/all the ground 

of appeal before or during the course of hearing of the appeal.” 

 

4. Heard and perused the record. 

5. Ld. DR has primarily submitted that there is no error in the findings of 

Ld. AO and he has duly appreciated the nature of business and the manner of 

revenue generation. It was submitted that each year is a separate event and 

principle of res judicata is not applicable.   

5.1 On the other hand Ld. counsel for appellant relied the orders of Ld. 

CIT(A). He further relied the judgment of Hon’ble Delhi High Court in the case 

of  Prem Kumar Chopra vs. ACIT, W.P.(C) 12104/2022 order dated 

25.05.2023 to contend that principle of consistency was rightly appreciated by 

ld. CIT(A) and same needs no interference.  

6. Appreciating the matter on record it can be observed that Ld. DR could 

not dispute the fact that in the preceding and subsequent years the assessee’s 

claim of income from rent has been accepted and same has been foundation of 

relief given by Ld. CIT(A). The reliance of ld. DR and Ld. AO on the judgment 

of Hon’ble Supreme Court of India M/s. Chennai Properties  & Investments 

Ltd. vs. CIT, Central III, Civil Appeal no. 4494 of 2004 is not of much 

consequence and benefit to the Revenue.  As that was the case where the 
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assessee was holding the properties and earning income by letting out those 

properties under the main objective of the company and accordingly, Hon’ble 

Supreme Court has upheld the factual finding that letting of the properties was 

the business of assessee. The Revenue’s claim to treat is as income from house 

property was not accepted. Here it is otherwise, as Revenue wants the rental 

income claim to be considered as business income. 

7. Thus, the Bench is of considered opinion that though the principle of res 

judicata does not apply to the income tax proceedings still when the revenue 

has accepted the head of income in the preceding and subsequent year’s  

assessment, then attributing income on a different head in a stray manner cannot 

be made. The reliance of ld. CIT(A) on the judgment of Hon’ble Supreme Court 

in the case of Raj Dadarkar & Associates Vs. ACIT SLP(C) no. 7277 of 2015 

cannot be interfered. Consequently, the grounds raised by the Revenue have no 

substance. The appeal of Revenue is dismissed.  

Order pronounced in the open court on 3
rd

 August, 2023. 

  Sd/-       Sd/- 

      (M. BALAGANESH)                               (ANUBHAV SHARMA) 

ACCOUNTANT MEMBER                                   JUDICIAL  MEMBER 

 
Date:-03.08.2023 

*Binita, SR.P.S* 
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